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ORDER APPROVING BIOMASS POWER
PURCHASE AGREEMENT AND
REQUIRING ANNUAL REPORTING

PROCEDURAL HISTORY

On August 31, 2000, Xcel Energy (Xcel) filed a petition for approval of a power purchase
agreement (PPA) with FibroMinnesota, L.L.C. (FibroMinn) for 50 MW of biomass power
from a facility using poultry litter as its primary fuel.

On September 13, and 15, 2000, the Minnesota Department of Commerce (the Department)
and the Residential and Small Business Utilities Division of the Office of the Attorney
General (RUD-OAG) filed comments on the PPA with regards to the preliminary
determination the Commission was required to make.  

On October 6, 2000, the Commission issued its ORDER MAKING PRELIMINARY
DETERMINATION.  In that Order, the Commission determined, as a preliminary matter,
that the average purchase price per megawatt hour over the life of the power purchase
agreement between NSP and FibroMinn was equal to or less than the average purchase
price per megawatt hour over the life of the contracts approved by the Commission before
April 1, 2000 to satisfy the biomass power mandate under Minn. Stat. §216B.2424.  The
Commission also delegated authority to the Executive Secretary to establish a further
procedural schedule for receiving comments on whether the Commission should approve,
modify, or disapprove the proposed PPA.

On October 25, 2000, the Institute for Local Self Reliance (ILSR) requested the public
release of non-public data.  On December 1, 2000, in response to the ILSR request, the
Executive Secretary, acting as the Commission’s Responsible Authority under the
Minnesota Data Practices Act, issued a determination and release of public data.
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On December 5, 2000, the RUD-OAG filed initial comments on the overall merits of the
FibroMinn PPA.  The RUD-OAG recommended that the Commission place a cap on the
price per Mwh for the electricity sold from FibroMinn to Xcel.  The RUD-OAG also
recommended additional reporting requirements to protect Xcel’s ratepayers.

On December 20, 2000, the Department and ILSR filed initial comments on the overall
merits of the FibroMinn PPA.  

The ILSR recommended that the Commission reject the PPA unless the parties made
several specific modifications.  

The Department recommended rejection unless two concerns were cured:  1) the PPA
should include features to mitigate the financial risks of the project; at a minimum it
should incorporate all such features contained in the PPA between Xcel and St. Paul
Cogeneration; and 2) the PPA should provide adequate protection to Xcel’s ratepayers if
actual prices are much higher than expected prices. 

On January 5, 2001, Xcel and FibroMinn filed separate reply comments.  Xcel stated that
the PPA maximizes value for ratepayers and should be approved as proposed.  FibroMinn
responded to the comments of ILSR, the Department, and the RUD-OAG and stated that
the PPA meets all statutory requirements and advances the public interest.

On January 10, 2001 and January 22, 2001 respectively, the ILSR and the Department
filed additional comments.  Xcel and the Department also made additional filings on March
19.  

The Commission met on March 7 and again on March 21, 2001 to consider this matter.

FINDINGS AND CONCLUSIONS

I. PROPOSED POWER PURCHASE AGREEMENT

This PPA is between Xcel and FibroMinnesota, L.L.C. a subsidiary of Fibrowatt LLC, the
U.S. subsidiary of Fibrowatt Limited of the United Kingdom (collectively “FibroMinn”). 
The PPA is for the long-term purchase of 50MW of qualifying biomass energy, namely
poultry litter.  The biomass mandate was amended during the 2000 legislative session to
allow poultry litter as a qualifying fuel for a biomass facility.  After the amendments were
enacted, FibroMinn provided proposed pricing for a poultry litter fueled facility and
entered into negotiations with Xcel.  The facilities proposed to be constructed are in, or
near, Benson, Minnesota.

The FibroMinn facility is scheduled to be operational by December 31, 2002, meeting the
statutory deadline.  Minn. Stat. § 216B.2424, subd. 5.  Specified remedies are available if
the project fails to meet the deadline.
The PPA is a pay-for-production agreement and therefore, Xcel pays only for energy
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delivered.  The PPA establishes both an annual production limit and a contract-life
production cap.  In addition, there is a cap on the amount of energy Xcel is obligated to
purchase during any given hour.

As filed, the average expected nominal price over the life of the contract is $85.97 per Mwh.
 The contract provides that any and all subsidies received by FibroMinn will flow through
to ratepayers, but also contains a provision called “Special Pass-Through Payments,”
(SPTP), which provides for the automatic pass through of certain costs:  fuel
transportation costs, new or increased taxes, property taxes, and any deficit from a set
amount of revenues from ash sales.

In addition, there are one-time adjustments for interconnection costs and additional sales
and use taxes on capital equipment.  Finally, the agreement provides for an annual
inflation adjustment of the purchase price.

II. PARTIES’ COMMENTS

A. Office of the Attorney General

1. Statutory Price Cap

In its initial comments, RUD-OAG recommended that the Commission place a cap on the
price per Mwh for the electricity sold from FibroMinn to Xcel.  The RUD-OAG stated that
on the surface, the PPA between Xcel and FibroMinn appears to meet the statutory
standard requiring the average purchase price to be equal to or less than the average
purchase price of Xcel’s other biomass contracts approved by the Commission prior to
April 1, 2000.  However, the RUD-OAG was concerned that PPA contains a number of
provisions that allow additional project costs to be passed through to ratepayers, including
the cost of fuel transportation, new taxes, additional taxes, and host community benefits. 
Also, the RUD-OAG noted, the average purchase price is affected by the amount of
revenues FibroMinn receives from the ash created as a result of burning the poultry litter. 
Finally, the level of energy sales to Xcel will also affect the cost per Mwh each year of the
contract. 

The RUD-OAG was concerned that the payment structure of the SPTP contains no ceiling. 
As a result, future payments made by Xcel, through the SPTP, could violate the statutorily
mandated price cap and push the average cost of the FibroMinn PPA above the average
cost of Xcel’s biomass contracts with EPS/Beck and St. Paul Cogeneration.  

Based on these concerns, the RUD-OAG recommended that the Commission establish a
rate cap for the PPA that would prohibit the possibility of the project exceeding the
statutorily mandated price cap.

Subsequently, following its review of additional information provided by Xcel and
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FibroMinn, the RUD-OAG withdrew its recommendation that the Commission impose a
price cap.  The RUD-OAG supported the Xcel-FibroMinn PPA as filed, because the PPA
provided the electricity at a lower price than FibroMinn would have been able to provide it
absent the pass-through provisions that the RUD-OAG had earlier challenged.  The RUD-
OAG explained that between providing the electricity to ratepayers at a lower cost and
insuring ratepayers against the possibly higher rates in the event of cost over-runs, the
RUD-OAG preferred the immediately lower rates for customers.  The RUD-OAG
explained that it made this choice based on the companies’ representations that there was
low risk that costs would exceed anticipated levels.

2. Reporting Requirements

The RUD-OAG also argued that additional reporting requirements were needed to protect
Xcel’s ratepayers.  Specifically, the RUD-OAG proposed that Xcel provide, at the end of
each contract year, the following information:

• The total purchase price per Mwh of energy delivered.

• The inflation rate used and applied to the price per Mwh.

• The SPTP each year, showing the difference between baseline amounts and
those included in the current contract year.

• The one time special pass-through payment.

• The average annual price paid by Xcel Energy ratepayers for FibroMinn
power.

• A comparison of the annual cost per Mwh for all of Xcel’s biomass contracts.

B. Institute for Local Self Reliance

The Institute for Local Self Reliance (ILSR) recommended that the PPA be modified and,
if not modified, rejected.  ILSR noted that Minnesota law requires that FibroMinn’s
average price be lower than that of other biomass contractors and claimed that ILSR could
not determine, without access to more information, whether FibroMinn’s contract was
truly lower in price than its biomass competitors. 

In addition, ILSR argued that the PPA was not in the public interest, for several reasons.  

First, unlike other biomass projects, the FibroMinn contract relies primarily on a raw
material that currently has a market value and is used for a higher purpose (organic
fertilizer.)  FibroMinn’s contract would displace the use of manure as a soil enricher, thus
increasing the use of fossil fuel-derived fertilizers.  ILSR argued that this would occur at a
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time when the fastest-growing part of the food market is organic food, which cannot be
grown using synthetic fertilizers.   

Second, ILSR argued that it is inconsistent with the purpose of Minn. Stat. § 216B.2424, 
subd. 7 to approve a project that would adversely impact land applications (organic
farming) as well as other, more appropriate electricity-generating projects.  

Third, the Commission should reject the contract on grounds that the supply of turkey
manure may be inadequate for the FibroMinn project.  

Fourth, the FibroMinn contract does not promote the purpose of the biomass mandate,
which ILSR saw as spurring innovations to make Minnesota a pioneer in the use of plant
matter as an electric resource.

C. The Department of Commerce

In its written comments, the Department concluded 1) that the PPA includes reasonable
provisions to protect Xcel’s ratepayers from the operational risks of the project, and 2)
that the PPA’s expected annual prices, adjusted for an annual inflation rate of 2.5 percent,
are reasonable.  The Department also concluded, however that the PPA does not contain
adequate provisions to protect Xcel’s ratepayers from the financial risks of the project and
does not provide adequate protection to Xcel’s ratepayers if actual prices are much higher
than expected prices.

The Department recommended, therefore, that the PPA should include a requirement for
FibroMinn to deposit a letter of credit with Xcel in the amount of $10 per kWh (for a total
of $500,000) to remain in effect until the plant is fully operational.  The Department also
recommended that Xcel be required to file a true up within 60 days of the end each
contract year containing detailed information demonstrating that actual prices under the
contract met statutory requirements.  The Department also concurred with the RUD-OAG
that a price cap should be imposed.   

Subsequently, following its review of additional information provided by Xcel and
FibroMinn, the Department, like the RUD-OAG, revised its recommendation and
supported approval of the FibroMinn PPA as filed.  The Department explained that based
on the additional information provided, the PPA met the statutory requirement regarding
price and, moreover, the pass-throughs of certain specified costs were reasonable because
they were necessary to allow FibroMinn to offer the contracted electricity at a significantly
lower price.  The Department reasoned that based on its risk assessment ratepayers would
more likely be ahead under the proposed terms (lower price but with greater risk
exposure).
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D. Xcel’s Comments

Xcel asserted that the PPA maximizes value for ratepayers and should be approved as
proposed.  The negotiations between Xcel and FibroMinn have achieved a PPA that
satisfies the biomass mandate, can bring a successful project to market, and achieve the
lowest price possible.  In sum, Xcel argued that the PPA is reasonable and in the public
interest and requested that the Commission approve the PPA in its present form, without
modifications.  At the same time, the Company accepted the reporting requirements
proposed by the RUD-OAG. 

Following the March 7, 2001 hearing, Xcel submitted two exhibits.  The first was a table
comparing the cost of the various biomass projects, updated to describe the original
proposal FibroMinn made to Xcel as well as the proposal that the companies actually filed
in this matter on August 3, 2000.  The second document compared the pass-through
provisions of three PPAs (the PPA FibroMinn initially offered to Xcel; the PPA with
FibroMinn subsequently filed by Xcel on August 3, 2000; and the St. Paul Cogeneration
PPA).  

E. FibroMinn

FibroMinn rejected ILSR’s suggestion that Xcel had shown it favoritism.  As to the pass-
through provisions, FibroMinn explained that they were an efficient means to achieve a
lower total cost.  FibroMinn stated that it had conducted an economic analysis and
developed forecasts for each of these components.  Moreover, FibroMinn argued that the
information provided for the March 22 hearing showed that not only was its August 3,
2000 PPA less expensive than the other biomass contracts but so was its earlier offer, which
did not contain the pass-throughs questioned by ILSR.

Responding to ILSR’s concern about the availability of turkey litter, FibroMinn indicated
that it has investigated the availability of poultry litter in Minnesota and has concluded
that there are sufficient quantities available.  In addition, FibroMinn stated that the
project will be designed to use other biomass fuel without a PPA price adjustment for the
direct costs of any such fuel.

FibroMinn opposed the Department’s recommendation (later withdrawn) that the
Commission  require a letter of credit and impose other protections.  FibroMinn stated
that a letter of credit supporting damages would require funds that might otherwise be
available for project development and that the cost of an additional letter of credit adds no
additional incentive to perform and diverts project resources.  FibroMinn noted that Xcel
currently has the ability to suspend or terminate the PPA for nonpayment of damages by
FibroMinn.  

FibroMinn argued that the rate cap and annual true-up initially recommended by the
Department could make the project unacceptable to lenders.  FibroMinn also argued that



1  ILSR did not comment on this issue following Xcel’s March 19, 2001 submission
of the information that led the public parties (the RUD-OAG and the Department) to
withdraw their concerns that the proposed PPA might not meet the statute’s pricing
requirement.

7

the risk allocation and resulting price basis contained in the PPA provides the most
economically feasible mechanism to implement the project, without undue financial
penalty or bonus.
III. COMMISSION ACTION

The original Biomass Mandate was amended to allow up to 50 MW of electrical generation
using poultry litter as the primary fuel: 

Of the 125 megawatts of biomass electricity installed capacity required under
this subdivision, no more than 50 megawatts of this capacity may be
provided by a facility that uses poultry litter as its primary fuel source and
any such facility: (1) need not use biomass that complies with the definition
in subdivision 1; (2) must enter into a contract with the public utility for such
capacity, that has an average purchase price per megawatt hour over the life
of the contract that is equal to or less than the average purchase price per
megawatt hour over the life of the contract in contracts approved by the
public utilities commission before April 1, 2000, to satisfy the mandate of this
section, and file that contract with the public utilities commission prior to
September 1, 2000; and (3) such capacity must be scheduled to be
operational by December 31, 2002. 

Minn. Stat § 216B.2424, subd. 5 (b).   

Having considered the written and oral arguments of the parties and all filings made in this
matter, the Commission concludes that the proposed PPA with FibroMinn filed by Xcel on
August 31, 2000 meets the statutory requirements of Minn. Stat. § 216B.2424.  The
Commission will therefore approve it.

First, the Commission agrees with all parties who commented on the pricing issue that the
contract meets the statute’s pricing requirements.1  The supplementary information
entered into the record between the Commission’s March 7 and March 22, 2001 meetings
demonstrates that the average purchase price per megawatt hour over the life of the
contract is equal to or less than the average purchase price per megawatt hour over the life
of the other biomass contracts approved by the Commission before April 1, 2000.  

In addition, the record shows that the contract was filed with the Commission by 
September 1, 2000 and that it is scheduled to be operational by December 31, 2002, meeting
both statutory deadlines.   

Further, the Commission has considered the arguments of ILSR that this contract is not in
the public interest and does not find them persuasive.  In authorizing the use of poultry
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litter as a fuel for generating electricity under the Biomass Mandate, the Legislature has
already passed on the public interest questions raised by ILSR as to whether turkey litter
should be reserved for the competing, higher purpose of organic soil enricher.  

Neither can the Commission accept ILSR’s invitation to read Subdivision 7 to preclude
using turkey litter as fuel should it be shown that this would leave an insufficient supply for
organic soil enrichment.  The plain language of Subdivision 7 does not permit ILSR’s
reading:  

Subd. 7.  Effect on existing projects.  The commission may not approve a
project proposed after April 25, 2000 which would have an adverse impact
on the ability of a project approved before April 25, 2000 to obtain an
adequate supply of the fuel source designated for the project. 

Although the statutory language is limited to protecting fuel sources for already-approved
electricity-generating biomass projects, ILSR has requested that the Commission honor the
“spirit of the statute” and extend this language to protect purchasers of turkey litter for
soil enrichment from any adverse impact of a turkey-litter-as-fuel project.  Based on the
clear statutory language, the Commission cannot do so. 

Finally, regarding reporting requirements, the Commission finds that the RUD-OAG’s
recommendations are appropriate.  The Commission notes that these reporting
requirements, similar to those applicable to the other biomass contracts, have been
accepted by Xcel.

The Commission will therefore approve the power purchase agreement filed by Xcel,
subject to the reporting requirements set forth above.  The Commission will so order.  

ORDER

1. The Commission hereby approves the Xcel/FibroMinn power purchase agreement
(PPA) as filed August 31, 2000.

2. At the end of each contract year, Xcel Energy shall provide the following additional
information regarding the FibroMinn project:  

• the power price based on dollars per MWhs of energy delivered (total
purchase price divided by purchased MWhs);

• the inflation rate used and applied to the cost of MWh purchased from
FibroMinn;

• the special pass-through payment each year, showing the difference between
the baseline amounts and those included in the current contract year;
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• the one time special pass-through payment;
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• the average annual price paid by Xcel Energy ratepayers for FibroMinn
power; and

• a comparison of FibroMinn annual cost per MWh to that of Xcel Energy's
other biomass projects.

3. This Order shall become effective immediately.

BY ORDER OF THE COMMISSION

Burl W. Haar
Executive Secretary

(S E A L)

This document can be made available in alternative formats (i.e., large print or audio tape) by
calling (651) 297-4596 (voice), (651) 297-1200 (TTY), or 1-800-627-3529 (TTY relay service).


